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Court of Appeals of Maryland. 

JOHN W. BELT, CLERK OP THE CIRCUIT COURT 
FOR PRINCE GEORGE'S COUNTY, 

v. 

PRINCE GEORGE'S COUNTY ABSTRACT 
COMPANY. 

Under the Maryland Code, Article XVII, Sections I, 44; and Article 
XXXVI, Section 12, it is a breach of duty on the part of the Clerk of the 
Circuit Court to permit anyone to examine and make searches of the 
records in his office as Clerk of the Court, except under the supervision of 
himself or one of his deputies, upon payment of such fees as are pre- 
scribed by law. 

There is no provision in the Code, similar to that found in the statutes 
of the several States, giving all persons free access to the records of a 
county. 

The Legislature never meant to confer upon an Abstract Title Com- 
pany, chartered under the laws of that State, a privilege in that respect, 
which it denied to the public. 

Burton v. Tuite (1889), 29 American Law Register 49, distinguished. 

Appeal by the defendant Clerk from a decree of the Circuit 
Court for Prince George's County, sitting as a Court of Equity, 
enjoining him from interfering with employees of the Ab- 
stract Company in making extracts from the records of the 
Clerk's office for that County. 

Two orderly and well-behaved employees of the Company 
were sent May 1, 1890, to the Clerk's office to examine the 
Public Land Records and take extracts therefrom, but were 
refused unless payment should be made of fifteen cents for 
every deed or conveyance searched or extracted, and of ten 
cents for every one hundred words copied, being the usual 
fees charged for making searches and abstracts. The Clerk 
objected that the presence of these two persons would be an 
obstruction to his official duties, on account of the small 
size of the vault within which the record books were kept 

The Abstract Company had been incorporated by an Act 
of the General Assembly of Maryland, approved March 31, 
1890 ; wherein it was provided — 
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Section 5. And be it enacted, That said corporation may make and 
may procure copies and abstracts from the public records of this State, 
and gather information therefrom, and from other sources, relating to 
conveyance of property, real and leasehold, make indexes of all deeds, 
mortgages, judgments, decrees and other records within the State of 
Maryland, may make and procure and furnish plats and other matters 
relative to property ; may examine titles to property, give certificates of 
same and guarantee or insure owners and mortgagees of property, real or 
leasehold, against loss by reason of defective title, liens or other incum- 
brances, and shall have the right to acquire by purchase or otherwise, and 
to hold, manage and dispose of, or in any way not contrary to law deal in 
any property, real, personal, or mixed, which shall be necessary to enable 
the corporation to carry on its business or fulfil the powers and purposes 
herein named. 

In granting the preliminary injunction, which was after- 
wards continued, Broke, A. J., said, May 19, 1890: 

We were not, however, referred to any authoritative decision from the 
highest Court of this State by which our judgment would necessarily be 
governed ; nor am I informed that such a question was ever presented 
thereto. Yet the general current of precedents in other States appear to 
bear us out quite emphatically to the conclusion which we have adopted. 
We derived considerable assistance and instruction from the case of 
Burton v. Tuite, reported in the January (1890) number of the American 
Law REGISTER, and the various decisions therein collated, and more 
especially from the case of Lum v. McCarthy, which is referred to as 
officially reported in 39 N. J. Law Rep. page 287. 

C. C. Magruder andy. S. Wilson for appellant 

William Stanley, C. H. Stanley and Fillmore Beall (who 
kindly furnished copies of the record and opinion) for ap- 
pellee. 

Robinson, J., December 19, 1890. The appellee is an Ab- 
stract Title Company, chartered by the Legislature of this 
State, and the question is whether its officers and employees 
have the legal right themselves, to examine and make ab- 
stracts or copies of the public records in the office of the 
Clerk of the Circuit Court for Prince George's County, with- 
out paying the fees which the law provides shall be paid to 
the Clerk for such services? 

The broad contention is, that the public records are public 
property, and kept for the public benefit, and although 
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their custody and safe keeping is committed by law to the 
Clerk, yet everyone has the right to examine them, and to 
make such copies as he may see fit, free of charge. 

It is not pretended that this right is a common law right, 
and if it exists, then it must be founded upon statutory law. 
What then are the provisions of the Code, upon the con- 
struction of which this question depends? Section 1, Arti- 
cle XVII, provides that "Every clerk shall have the custody 
of the books and papers pertaining to his office, and shall 
carefully keep and preserve the same; * * * [and] he 
shall give a copy of any paper or record in his office to any 
person applying for the same, upon being paid the usual fees 
for transcribing such paper or record, * * *." Then 
Section 12, Article XXXVI, prescribes the fees which shall 
be paid to the Clerk for such copies, and for making searches 
in regard to any "matter above a year's standing, if found." 

Section '44, Article XVII, further provides, as one of the 
conditions of his official bond, that he shall '■'•duly and care- 
fully look after, [and] preserve, * * and shall * * 
deliver up to his successor, * * all the papers and record 
books, * * in good order and repair, * *." 

There is no provision in the Code, such as will be found in 
the statutes of the several States referred to at bar, "that all 
persons shall have free access to the public records of a 
County, and shall have the right to examine and make 
copies or abstracts from the same." On the contrary, while 
our Code provides that everyone shall be entitled to copies of 
the records, and to the right of such information as they 
may afford, yet it provides that such copies and searches shall 
be made by the Clerk himself, and on the payment of such 
fees as the law prescribes. And the reason of this is ob- 
vious. Upon the safe keeping and preservation of the mat- 
ters of record in the Clerk's office, the most important and 
valuable public and private rights depend. Here all deeds, 
mortgages, decrees, judgments, and liens are recorded. 
Here, too, are to be found all papers, proceedings, and 
docket entries, in every suit at law and in equity. And if 
everyone, whether known or unknown to the Clerk, whether 
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trustworthy or untrustworthy, has the right to demand of 
the Clerk that these records and papers shall be delivered to 
him, and that he himself shall examine and make abstracts 
from the same, then the law affords every facility to design- 
ing and interested persons to mutilate and to impair the in- 
tegrity of such records. Everyone knows that the mere 
dash of the pen, the addition or alteration of a word may 
change entirely the legal effect and operation of papers, mat- 
ters of record; and if the appellee's contention be sound, 
then the law, in requiring that the Clerk shall safely keep 
and preserve such records, has imposed upon him a duty 
which it is impossible for him to perform. We have no hes- 
itation in saying that nothing less than the plain and explicit 
terms of the statute could justify a construction so fraught 
with danger to the highest public interests. There is 
nothing certainly in our Code, which sustains such a con- 
struction. On the contrary, as we construe the seve'ral sec- 
tions bearing upon the question, it would, in our opinion, 
be a breach of duty on the part of the Clerk to permit any- 
one to examine and make searches of the records in his 
office, unless it be under the supervision of himself or one of 
his deputies. And such being the case, we cannot suppose 
for a moment that the Legislature meant to confer upon the 
appellee a privilege in this respect which is denied to the 
public. 

The appellee is a company chartered solely for its own 
private purposes, and the examination and copies of the 
records which it proposes to make, are to be used by it in 
its business of guaranteeing titles to property, upon compen- 
sation to be paid for such service. And though its business 
may be a legitimate one, though it may be entitled, under 
its charter, to copies of the public records and to the infor- 
mation they furnish, yet such copies and information must 
be obtained through the Clerk and upon the payment of the 
fees prescribed by law. The Constitution of this State pro- 
vides that the salary or compensation of the Clerks of the 
Circuit Courts, "their associates and office expenses, shall al- 
ways be paid out of the fees or receipts of the offices respec- 
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tively." And in requiring the several clerks to furnish to 
the appellee transcripts of the records, and to make an ex- 
amination of the same, we cannot suppose the Legislature 
meant that these services should be rendered without the 
payment of such fees as the law prescribes for such services. 
We find nothing in the Code, or in the charter of the ap- 
pellee to support such a construction. 

And here we might rest our decision ; but in the able ar- 
gument at bar, it was pressed that such a construction would 
be in direct conflict with the decisions of other States upon 
statutes which did not differ substantially from the provis- 
ions of our Code. These decisions we have carefully exam- 
ined, and, with the exception of the one in New Jersey, they 
do not seem to us to support this contention. 

Now, in Burton v. Tuite, decided by the Supreme Court 
of Michigan, and reported in the January [1890] number of 
the American Law Register, the Statute provided that the 
officers having the custody of records should furnish proper 
and reasonable facilities for their inspection, for the purpose 
of making transcripts therefrom, " to all persons having occa- 
sion to make an examination of them for any lawful pur- 
pose," provided, however, that such persons should not use 
pen and ink in making such transcripts or notes. And in 
construing this Statute the Court held (overruling a former 
decision, Webber v. Townley (1880), 43 Mich. 534, delivered 
by Marston, C. J., and concurred in by Cooley, Campbell 
and Graves, JJ.) that a person engaged in the abstract title 
business was a person within the meaning of the Statute, al- 
though the transcripts and examinations were made by him, 
to be used in his business for his own benefit 

And so the Court decided in Hanson v. Eichstcedt (1887), 
69 Wis. 538, under a statute of that State which provided 
that the Clerk of the Circuit Court should "open to the ex- 
amination of any person all books, etc., required to be so 
kept in his office, and should permit any person so examin- 
ing, to take notes and copies of such books, records or papers" 

In Lum v. McCarthy (1877), 39 N. J. Law 287, the Stat- 
ute provided that all deeds, etc., should be recorded in books 
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to be furnished by the Clerks, "to which books, every person 
shall have access at proper seasons, and may search the same, 
paying the fees allowed by law." And the Court (overrul- 
ing a former decision, [Fleming v. The Clerk (1863),] reported 
in 1 Vroom 280, held that an attorney had the right him- 
self to examine the records free of charge, and that the 
Clerk was not entitled to compensation, unless the examina- 
tion was made by him or his deputy. The Court make a 
distinction between searches and transcripts of record, ancL 
for the latter they hold the Clerk was entitled to compensa- 
tion. It is not for us to review the decision of that Court 
upon the construction of the statutes of that State, and it is 
sufficient to say we cannot accept this case as an authority 
in the construction of our Statute. 

In Buck and Spencer v. Collins (1874), 51 Ga. 391, how- 
ever, under a statute which provided that "all books kept 
by any public officer * * shall be subject to the inspec- 
tion of all citizens," and which further provided a table of 
fees for inspection and abstracts, the Court held that a person 
was not entitled to inspect and make abstracts of titles, to be 
used by him in his business, for his own profit "It was," 
say the Court, "an unnecessary flaunting of private matters 
before the public gaze." And referring to the Statute which 
required the Clerk "to keep all books, papers and dockets, 
belonging to his office, with care and security," they further 
say, "he cannot do this if any person may handle or inspect 
them, otherwise than under his own eye. No person has a 
right to examine or inspect the records of his office, except 
in his, the Clerk's, presence, and under his observation." 

Again, in Cormack v. Wolcott (1887), 37 Kansas 391,, 
where the question was whether a person in the abstract and 
title business had the right to examine and make abstracts, 
of the public records under a Statute which provided that 
" all books and papers required to be kept " by the County 
officers "shall be open to the inspection and examination of 
any person," the Court held that " this right of inspection 
should be exercised only by persons who have an interest in 
the record, or by some one for them, for the purpose of in- 
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formation, and was not intended to give a right to parties to 
engage in private speculation in connection with the infor- 
mation thus received." 

In Brewer v. Watson (1882), 71 Ala. 299, and Bean v. 
The People (1883), 7 Colo. 200, the same construction was 
given to statutes of like import 

So in all these cases, except the New Jersey case, the ques- 
tion was whether a person engaged in the abstract title busi- 
ness, had the right to inspect and make abstracts of titles to 
be used by him in his own business and for his own profit, 
and in regard to this question, the decisions are conflicting. 
But that is not the question in this case. The appellee has 
the right under its charter, to require the Clerk to furnish to it 
transcripts of title and other matters of record, and the 
right to make the searches, but the contention is that the 
appellee has the right through its officers and employees 
themselves, to make searches and abstracts of titles, and to 
do this, without paying the fees prescribed by law. There is 
nothing in the Code, or in the charter of the appellee, to 
support this contention. 

So, whatever may be the decisions [of the courts] of other 
States, it is sufficient to say, we rest our decision upon our 
own construction of our Statutes, a construction which not 
only the plain terms of the Statutes, but the safety and in- 
tegrity of the public records demands. 

As to the answer of the appellant, it is, it seems to us, 
fully responsive to every allegation in the Bill, and the ex- 
ceptions thereto ought, therefore, to have been overruled. 

Order reversed, injunction dissolved, and bill dismissed. 

The decision here annotated, as salaries, when the statutes are not 
well as those mentioned in the note explicit in giving abstracters free 
to Burton v. Tuite, 29 Amer. I<aw access to the records. It is true 
REGISTER 49, 60, can only be that judges express in various 
reconciled with the principle for- rhetorical phrases, fears either for 
bidding in this country a proprie- the integrity of the public records 
tary right in an office, by observing or the privacy of property transfers 
that as in Maryland, so in some and encumbrances; but the Ian- 
other States, the courts are largely guage used is so extreme that the 
moved by the possible diminution character of the ordinary assistants 
of official fees, given in lieu of in such public offices is unduly 
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praised by indirection. At the 
same time, such judicial expres- 
sions are often accompanied by 
patronizing remarks upon the legit- 
imacy of the title abstract business. 
Both judges and lawyers are often 
dilatory in recognizing the value of 
the service to the public of those 
whose abstracts must necessarily 
be more convenient and condensed 
than the public records. 

The Maryland Judges refused to 
follow the New Jersey Court of 
Errors and Appeals, though with- 
out giving any reason to combat 
the sound principles declared by 
Chancellor Runyon (39 N. J. Law 
239) that: "The right of the pub- 
lic to free access to the records, car- 
ries with it the right to search, 
without charge for the privilege. 
Nor can a claim on the part of the 
clerk, to fees for a search not made 
by himself, or his assistants, in the 
records of the judgments of the 
Circuit Court in his office, be justi- 
fied by the fact that no special pro- 
vision is made for access by the 
public to those records. They are 
no less free to the public, by reason 
of the absence of a provision de- 
claring the right. They are, in 
fact, public records, and are public 
property, kept in a public place, at 
the public expense, for the public 
benefit." 

That the Maryland Court fol- 
lowed decisions in Alabama, Colo- 
rado, Georgia and Kansas, rather 
than those in New Jersey, Michi- 
gan, Minnesota, New York and 
Wisconsin, does not indicate a 
freedom of opinion amid conflict- 
ing decisions, but rather an assent 
to principles which cannot be of 
lasting continuance : that is, to 
care for official emoluments with- 
out sufficient concessions to private 
enterprise ; to secrecy against rival 



records; to greater confidence in 
the integrity of public records 
when their examination is con- 
fided to the sworn officials who are 
elected or appointed upon certainly 
no higher moral grounds than 
every abstracter must stand upon 
for any success whatever; to the 
propriety of continuing the former 
expense and delay in obtaining in- 
formation which the public officers 
are bound to furnish with insuffi- 
cient modern appliances ; to secrecy 
of property ownership against all 
others than those especially inter- 
ested, excludiug those intending to 
purchase before they begin negoti- 
ations; and chiefly, to a recogni- 
tion of official fees as more than 
compensation for official duties 
rendered to individuals. 

It is but fair to add that all courts 
naturally, and perhaps necessarily, 
approach the determination of such 
questions, by a consideration of the 
statutes regulating the public of- 
fices. Where such statutes are of re- 
cent date and use general language, 
there is no reason why the public 
nature of the records as public 
notice, should be overlooked ; and 
in the case of statutes older than 
the title abstract business, there is 
equally no reason for strict con- 
struction. In either case, there is 
no general question of a right to 
inspect, but always the particular 
expediency of duplicating land 
records by private exertion. That 
is, where the court desires to con- 
sider the question of interest in the 
person proposing to make the ab- 
stracts, its determination should be 
in the direction of the public bene- 
fit to be derived from such title ab- 
stracts. Where courts have denied 
any public benefit as arising from 
such business, they have, as in 
Alabama, Colorado and Kansas (29 



6 4 



LEGAL NOTES. 



Amer. Law Register 64, 67, 63), 
considered the abstracter's business 
as speculative ; in Georgia, (Id. 64) 
as a perversion of the objects for 
which the records were made ; but 
always upon the fundamental prin- 
ciple that abstracters were merely 
private persons, pursuing private 
business ventures, and therefore 
not to be favored as against other 
private persons seeking special in- 
formation briefly and occasionally. 
Such principle assumes that the 
admission of an abstracter into a 
public office must result in monop- 
oly of the public records, whereas 
all the cases which sustain the right 
of admission, also indicate the sub- 
ordination of that right to the 
duties of the public officers. Arbi- 
trary exclusion or annoyance by 
the public officer has caused every 
case which has reached a final 



stage on appeal, and should be 
made the foundation of all argu- 
ments for relief, rather than too 
bold a claim of the right to repro- 
duce the records. Whether this 
right belongs to every citizen, is 
uncertain, and need not be decided 
if the questions of the public value 
of the abstracts and the arbitrary 
actions of clerks are argued, as 
one or both are in proof. 

In a practical view of a refusal 
on the ground of rivalry, there is 
usually some reduction of the fees 
offered, out of which there ought 
to arise an argument to the court 
or to the legislature, that the pro- 
posed rivalry would result in the 
increase of other fees in the same 
office, from increased transactions 
in the neighborhood, and therefore 
the abstracter should not be charged 
at all. John B. Uhle. 



LEGAL NOTES. 

Suffrage in Idaho was somewhat slighted in the December (1890) 
number of the Register for want of a copy of the State Constitution, 
which has since come to hand. Though adopted in Convention, August 6, 
1889, a copy was not to be found in the extensive library of the Law Asso- 
ciation of Philadelphia. From the copy kindly furnished by the Secretary 
of State, it appears that by — 

ARTICLE I. — Declaration of Rights. 

Sec. 19. No power, civil or military, shall at any time interfere with or 
prevent the free and lawful exercise of the right of suffrage. 

There are also similar provisions in Alabama (29 American Law Reg- 
ister 872), Arkansas (874), California and Colorado (875), Connecticut 
(876), South Dakota (910), and Washington (915). 

Sec. 20. No property qualification shall ever be required for any per- 
son to vote or hold office, except in school elections, or elections creating 
indebtedness. 

Property qualifications are also forbidden in Alabama (29 American 
Law Register 872), California (874), Mississippi (892), and North Caro- 
lina (901). 



